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Introduction to Part One 


Pakistan came into being as a result of the in- 
creasing democratization and Indianization of the government 
of India in the face of the peculiar geographic distribution of 
the Muslim population, its cohesiveness, and its fear of Hindu 
domination. There were three politically significant aspects 
of the geographical distribution of the Muslim population of 
India: (1) the majority of the Muslim population was concen- 
trated in two areas, thus making partition feasible; (2) these 
two areas are separated by about a thousand miles of Indian 
territory, making their union in a single state all but im- 
practical; and (3) these two areas were among the least de- 
veloped in all India. 

The degree of inner unity among Indian Muslims may be 
gauged by the fact that a single state was created out of these 
two widely separated territories, but the cohesiveness of any 
society is partly a function of external factors. In this case the 
exclusiveness of Hindu society, its caste system, and its rapid 
adjustment to British rule were perhaps more important than 
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any theoretical inner unity. The gradual devolution of imperial 
power to the developing Indian democracy, wherein the nu- 
merical superiority of the Hindus was approximately three to 
one, gave rise to a not unnatural apprehension regarding the 
status of Muslims and Islam in an Indian nation-state. 

Originally, the Aligarh movement and later the Pakistan 
Muslim League opposed both Indian nationalism and its demo- 
cratic extension, but with the spread of these ideas in Asia dur- 
ing and after the First World War, Muslims and Hindus joined 
forces to strive for independence. Separate electorates, the 
reservation of legislative seats, and the demarcation of new 
Muslim majority provinces were substituted for reliance upon 
the imperial power to maintain the political status of the large 
Muslim minority. The inevitable inadequacy of such constitu- 
tional safeguards under a system of majority rule gradually 
manifested itself with each increase in political autonomy, 
until absolute Muslim independence was demanded. 

To support the demand for independence the Muslims elab- 
orated a two-nation theory. The second Indian nation was 
simply defined as the Muslims of the subcontinent, a definition 
that runs contrary to the generally accepted concept of nation- 
ality—whereon the right to statehood is supposed to rest. 
Progressing logically from this difficult position, the Muslim 
League begged the nationalist question in demanding a sepa- 
rate state so that Indian Muslims might live in accordance with 
Islam. It was only when the League reached this point, and 
when full independence was in the offing, that their program 
had a general appeal to the Muslim masses and to some of 
the ‘ulama’. 

Islamic government, Islamic state, and Islamic constitution 
were the slogans of the last years of empire and the first of 
independence; but no one was quite sure what they meant. 
Sometimes the leaders of the Muslim League admitted that the 
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Islamic spirit of Pakistan was yet to reveal itself. More often, 
however, they spoke as if they knew exactly what sort of 
state was required by the prescripts of Islam. Emphasis upon 
the evolution of Islamic principles, and the experimental nature 
of Pakistan as an Islamic state was really an answer to the 
insistence of the ‘ulama’ that the nature of an Islamic state 
was already known, or knowable, in accordance with the estab- 
lished legal system of traditional Islam. The fact is, though, 
that neither the politicians nor the ‘ulama’ had any definite 
plan when independence suddenly came upon them. 

The intense, emotionally charged expectations of the people 
of the cities and towns of Pakistan drove both the politicians 
and the ‘ulama’ to improvise, and provided new scope for lay 
apologists to romanticize the principles of Islamic polity. In 
the event, all failed to inspire the confidence or to nourish the 
hopeful courage with which the people of Pakistan originally 
faced independence. The failure of the intelligentsia of Pakis- 
tan is owing in part to various insuperable political and eco- 
nomic problems, but also to the nearly complete lack of ex- 
penditure of any intellectual effort on the problem of Islamic 
government before partition. 

The need to provide the country with a constitution forced 
politicians and ‘ulama’ alike to apply themselves to this prob- 
lem, and the solutions they offered are not without interest, 
practical as well as academic. The issue at stake was not so 
much the limited one of providing a constitution for an Islamic 
state or for Pakistan, as one of uniting the intelligentsia of a 
Muslim country in their understanding and application to 
practical circumstances of certain aspects of Islamic legal theory 
and theology. The practical form that the constitution making 
process gave to the intellectual controversy between traditional- 
ists and modernists determined that both should state their 
positions with a clarity not to be found elsewhere. Similar con- 
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sequently, it is of interest to understand not only the nature of 
these changes but also the manner in which these changes 
came about. The latter problem must lead us away from the 
sublime to the mundane, and demonstrates the organic rela- 
tionship of law, political theory, and politics. 

The political struggle which focused upon the place of Islam 
in Pakistan did not often manifest itself in terms of conflicts 
between well-defined interest groups contending for well-de- 
fined values or economic benefits. Since we are concerned with 
a constituent process, there is no doubt of the centrality of such 
issues as what kind of power would be legitimized by the con- 
stitution, or which groups would share that power. However, 
the major issue was one of Weltanschauung, and the most im- 
portant result was a partial bridging of the gap between the 
traditional and the Westernized outlooks. 

The groups involved in this process are not well defined, yet 
the persons of influence who participated may be roughly 
categorized in terms of both outlook and social position. Four 
important points of view were expressed in the constituent 
process in Pakistan: a traditional view, a modernist view, a 
fundamentalist approach, and a secularist orientation. In ad- 
dition to these four views, and sometimes comprehending 
aspects of all of them, is a diffuse Islamic romanticism that is 
widely prevalent in Pakistan, but not so much among in- 
fluential persons. One might say that nearly all the participants 
in the constituent process were romantics until they were com- 
pelled to choose among specific formulas. 

Generally speaking, these points of view are adhered to by 
four loosely organized social groupings. The traditional view is 
almost exclusively that of the ‘ulama’, who are not only the 
upholders of tradition but also identify the establishment of 
Islam with recognition of their own institution. The modernist 
view is held by most of the politicians, Westernized business- 


www. a: 3 «blogspot.com 
You have either reached a page that is unavailable for viewing or reached your viewing limit for this 


book. 


www. a: 3 «blogspot.com 
You have either reached a page that is unavailable for viewing or reached your viewing limit for this 


book. 


www. a: 3 «blogspot.com 
You have either reached a page that is unavailable for viewing or reached your viewing limit for this 


book. 


www.urdukutabkhanapk .blogspot .com 


Tradition II 


Islamic political theory. Actually, theory is not so good a term 
to describe what is in reality a body of expository and polemical 
literature on the legal attributes of the caliphate. In any case, 
the ‘ulama’ are concerned with law and not theory. The only 
reason that they may distinguish between classical constitu- 
tional law and, say, personal status law, is because the former 
has not been applied for a millennium. The most significant 
aspect of the traditional position is that it has adapted itself to 
prevailing circumstances throughout history. The modernist 
position differs in that it rejects the political adaptation of Islam 
in the past, and in many instances disagrees with the specific 
legal and social doctrines preserved thereby. 

Three important points are to be kept in mind during the 
following discussion of the traditionalist position. The first is 
the unity of religion and politics in Islam; the second is the 
overwhelmingly legalistic outlook of the ‘ulama’; and the third 
is the inaccuracy of the “stagnation thesis.” 

The unity of religion and politics in Islam is neither unique 
nor unnatural. The invocation of religious sanction in the 
legitimate exercise of political power has never been absent 
from Western practice, but the religious functions of govern- 
ment have dwindled as a result of the breakdown of the insti- 
tutionalization of political power and the growth of its in- 
dividualization in the medieval feudal nobility. This develop- 
ment was even more marked in the breakdown of the caliphate 
and the transfer of political power to military adventurers. 
Although the orthodox theory of the religious character of 
government was never successfully denied, there gradually de- 
veloped a distinct division of function and social class between 
the holders of power and the knowers and interpreters of the 
law. The separation of religion and government in Muslim 
states means, in effect, the minimization of the influence of the 
‘ulama’. 
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the painful truth of hereditary succession, without, however, 
reducing the Abbasid’s claim to legitimacy.’ The divine guid- 
ance of the Muslim community was reaffirmed, but within the 
framework of a new constitutional system. Succession to the 
caliphate was legitimized only by the consent of the com- 
munity. Divine right and hereditary succession were both re- 
jected, and the doctrine of consensus in confirmation of the 
individual judgment (ijtihad) of the caliph became the legal 
basis of divine guidance.* 

The principle of historical continuity was derived by the 
addition of a time dimension to the principle of divine guid- 
ance. This conception of the jurists was complicated by the fact 
that innovation of the caliphate preceded the organization of 
a complete code of Islamic law. The parallel development of 
the institution of the caliphate along with the Shari‘a created 
a tendency to justify historical fact. The alternative was to deny 
previous divine guidance and present legitimacy. For the jurists, 
then, the principle of historical continuity was realized by 
recognizing the legislative character of history itself. Taken in 
a strictly political sense, this meant the legitimization of those 
who had actually ruled as caliphs. The constitutional process 
which the jurists elaborated came to include all of the actual 
circumstances by which those caliphs rose to power. 

The most comprehensive statement of the legalistic theory 
of the caliphate was that of al-Mawardi. It is to his work and 
that of his immediate predecessors that we give the name of 
classical theory in opposition to the traditional theory devised 
by the ‘ulama’ in the post-‘Abbasid period. This classical theory, 
despite its close dependence upon historical circumstances and 
contemporary theoretical controversies, is essentially unhistori- 


T ALMawardi, al-Ahkim al-Sultaniya (Cairo, 1909), p. 7, line 20, et. seq. 
8 Ibid., p. 7, lines 18, 19, 
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control of Muslim arms. As a result the personal and territorial 
spheres do not necessarily coincide. For Ibn Khaldin, the con- 
stitutive factor of government is force. The successful use of 
such force depends in large measure upon the nature of the 
community. The interaction of these two determine the per- 
sonal and territorial spheres of validity of the law of the state 
or the commands of the ruler. 

The temporal sphere of validity, in the classical view, begins 
with Muhammad, or at least with the first “state” in Medina. 
It is to continue on until the end of time. During this time, 
presumably, this state will be the chosen instrument of God, 
and its territorial and personal scope continually expand. The 
determining factors are again functions of the way in which 
the community was first constituted. Muhammad’s mission 
was the last of a series, and his revelation superseded all others. 
The Islamic state symbolized the final call to mankind for 
salvation. Ibn Khaldiin explains that the temporal sphere of 
validity for his government depends upon the technique of 
governing. The ruling family and its tribal support are the 
essential characteristics of the state, since it is the power of this 
group and their success in its use that determine the other 
characteristics.’ 

But Ibn Khaldiin’s theories did not strike root among the 
‘ulama’. Petty dynasties could not be accepted as the partial 
heirs of the great Abbasid Caliphate, nor was the novel way in 
which these ideas were put at all satisfying to the ‘ulama’. 
The ‘ulama’ themselves sought about for a way of filling the 
gap created by the end of the Abbasid Caliphate. Out of their 
efforts the three primary principles of Islamic political thought 
took on a new guise. Unity became orthodoxy of which the 
‘ulama’ were the guardians. Divine guidance was transformed 
into the requirement that the advice of the ‘ulama’ be sought 

13 lbid., p. 163. 
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was this necessity that similarly determined that the principles 
of unity and continuity be relegated to the background, while 
the major controversy between the politicians and the ‘ulama’ 
centered on the issue of the divine guidance of the government 
of Pakistan. 

The orthodox notion of divine guidance derived its more con- 
crete political overtones from the early struggle between the 
Alids and the Umayyads, For this reason the political aspect of 
divine guidance was primarily negative, in the sense of deny- 
ing the exclusive legitimacy of various Shi‘ite exponents. This 
denial was accomplished by dissociating legitimacy from either 
heredity or exceptional religious inspiration.” As a result, the 
Muslim community was divinely guided in its selection of 
rulers, but not by those rulers themselves. The same means by 
which rulers might be legitimized was the basis upon which 
the community might be divinely guided. That means is by 
strict adherence to the Shari‘a, or the Law of Islam. 

Islamic legal theory is based upon the immutability and 
eternal applicability of the law of the Qur'an, the inspired 
perfection of the Prophet's behavior, the limited and orderly 
nature of all earthly phenomena, and the ultimate validity of 
human reasoning. Jurisprudence, or Fiqh, was the preéminent 
Islamic science. All law is preéxisting and eternal. Right and 
wrong are known by revelation (Qur’an) and through reports 
handed down by tradition of the sayings and doings of the 
Prophet (hadith). If, indeed, new situations should arise, they 
will be found upon examination to fit into already known 
categories so that, by the application of human reason, suitable 
legal decisions can be made (qiyas). Once a decision has be- 
come generally accepted (ijma‘), it is final for all time; for, 
logically, a thing cannot be both right and wrong; there is no 
temporal limitation to the validity of the law of God or the 


18 Al -Baqillani, op. cit., p, 186, ult.; al Baghdadi, op. cit., p. 278, primo. 
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Circumstances during the past several years have forced them 
to accept changes and to do so in an unequivocal manner 
(this is important because it goes contrary to the tendency of 
never rejecting any generally accepted earlier decision) through 
such unheard of time-saving devices as conferences, conven- 
tions, and committees. Decisions by representatives of nearly 
all schools have been made in days rather than generations. 
The ‘ulama’ are proud of the unanimity they have thus demon- 
strated, but one has the feeling that they have been somewhat 
ruffled by the unprecedented necessity of setting dates and 
learning the rudiments of parliamentary procedure. 

The ‘ulama’ are, however, human; and many do enjoy a 
sense of power or public recognition. Because they are dis- 
organized, and because no school will fully accept the leader- 
ship of an exponent of a differing tendency, the number of 
potential leaders is legion. There is, furthermore, a traditional 
tendency among them to confuse the establishment of Islam 
with patronizing the ‘ulama’, but lacking a hierarchy the 
choice of ‘ulama’ to represent the institution remains with the 
politicians. The chosen group will always have its rivals, but 
for the bulk of the institution as for the mass of Muslims they 
must be the focal point of all religious pressure. 

Religious pressure is focused upon the ‘ulama’ who have been 
recognized by the politicians because they are, collectively, the 
point of contact between the ‘ulama’ and the government. In 
every other way the ‘ulama’ see themselves as standing between 
the government and the community. They are, of course, 
primarily concerned with the religious well-being of the com- 
munity, and in their activity the government may either help 
or hinder. When the government is to be persuaded in some 
policy, it is only through the ‘ulama’ of its choice that this may 
be accomplished. As a rule, the ‘ulama’ will not appeal to the 
people “over the heads” of the government. The reasons for 
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leadership of the pro-Pakistan ‘ulama’ found themselves forced 
to leave their homes and their sources of income, and to migrate 
from central India to the less advanced areas that fell to 
Pakistan. Many of their followers stayed behind while the 
organizational machinery of the Jami‘at fell apart. Maulana 
Usmani went to Karachi, and stayed with a locally influential 
politician. Usmani summoned Mufti Muhammad Shafi, a close 
associate of his at Deoband, to Karachi, while other ‘ulama’ 
who had already settled in the area, notably Maulana Ihtisha- 
mul Haqq Thanvi, gathered around him. Zafar Ahmad Ansari 
remained in close association with this group. 

Maulana Badauni and other Barelvi ‘ulama’ also came to 
Pakistan shortly after partition. Within a few months after his 
arrival, Badauni found conditions suitable for organizing the 
Barelvi group which seemed to have been somewhat more 
numerous in the less advanced parts of India. In any case, the 
Jami‘at-al‘Ulama’-i-Pakistan was founded in the first part of 
1948 in Karachi. These two groups, the ‘Ulama’-i-Islim and the 
‘Ulama’-i-Pakistin, remain the only organizations of genuine 
‘ulama’ in Pakistan, The ‘Ulama’-i-Islim were the recipients of 
official patronage from the government, and Usmani was even 
given a seat in the Constituent Assembly by the Muslim League 
Parliamentary Board. Badauni’s group was not exactly ignored, 
but it certainly received no official recognition. 

There are important differences in the “Islamic” political out- 
look of the Deobandi and Barelvi ‘ulama’ in Pakistan, but it 
must not be forgotten that the ‘Ulama’-i-Islim were the allies 
of the Muslim League while the ‘Ulama’-i-Pakistin remained 
outside struggling for recognition. The doctrinal basis of the 
differences between the two groups goes back at least two 
centuries to the beginning of the orthodox reform movement. 
Deoband stands in the forefront of the movement to discard 
Safi (mystic) and Hindu accretions to Islam. The reform has, 
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Classical Islamic political theory cannot recognize the exist- 
ence of an Islamic nation that is not identical with the entire 
community of believing Muslims. The unity of all believers has 
always been a part of Islamic theory, but classical theory alone 
insisted upon political unity.” 

The traditional Islam which is espoused by the ‘ulama’ to 
this day is an outgrowth of the situation brought about by the 
end of the Abbasid Caliphate. From 1258 onward the legiti- 
macy of Islamic government could no longer be based upon its 
form, but only upon its performance. The ‘ulama’ are practical 
idealists, for centuries they have accepted various forms of gov- 
ernment and varying political divisions within the Islamic com- 
munity.’ On the other hand, none of these forms or divisions 
was ever endowed with Islamic justification. The ‘ulama’ ig- 
nored Ibn Khaldiin’s view that behind the proliferation of petty 
Muslim kingdoms was the hand of God rather than the sin of 
man. They ignored somewhat less the Platonic “community of 
utility” expounded by al-Farabi and the “Philosophers,” but 
that was vague enough to be comparatively harmless.* “Com- 
munity of utility” is a phrase that may be applied to any exist- 
ing state without giving it theological sanction. It could be 
applied to Pakistan once it is in existence—or it may not if 
Pakistan were found to be economically, politically, or geo- 
graphically unworkable. 

Defining a state as a “community of utility” lends it no special 
Islamic character.® It merely becomes a potential political sup- 
port for the Islamic way of life. To receive religious sanction, 
such a government must uphold the Shari‘a as interpreted by 


3 See above, p. 17. 

4H. A. R. Gibb and H. Bowen, Islamic Society and the West, Vol. 1 
(London, 1951), p. 34- 

5 Al-Farabi, Ara Ahl al-Madina al-Fadhila, p. 77. 

ë Naşir al-Din al-Tisi, AkAlagi Nasiri, Third Treatise, Chapter Three: 
“Classification of Societies and Description of Cities.” 
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upon nonfraternization with the British.’ As a consequence 
of these views, the modernist movement in Indian Islam began 
and continued in opposition to the ‘ulama’. Even had they 
known of the existence of the “pious-sultan theory,” they would 
have considered it a devious subterfuge to gloss over the decline 
of Muslim political institutions from the ideal. 

Wilfred Smith has shown that one of the principal contribu- 
tions of the modernist movement was its idealization of the 
early history of Islam, and he emphasized this view by calling 
it the “Movement in Favor of Islamic Culture of the Past.” '* 
Now a common historical tradition is acknowledged to be one 
of the primary elements in forming a nation, or in rationaliz- 
ing a nationalist claim, and this was certainly the beginning of 
such a structure in Muslim India. We must, however, note a 
general tendency to avoid discussion of the Mughal heritage, 
and a contrary emphasis upon the earliest period of Islamic 
history which is the heritage of all Muslims.’ The concentra- 
tion upon the earliest period came to explain the present low 
state of Muslims by reason of the failure to uphold the high 
ideals of the first Muslims.’® The plea for reform which is at 
least implicit in the writings of the romantics was to be simi- 
larly implicit in Islamic nationalist theory. 

From the demand for the reform of Muslim education to 
Islamic nationalism was a long and devious way. In the mean- 
time, the reform movement itself was to provide the basic 
elements, Islamic and Western, for the full elaboration of na- 
tionalist theory without reference to traditional Islam. 

The demand for social reform within the Muslim commun- 

16G, F. I. Graham, Syed Ahmed Khan (London, 1885), pp. 246 ff. 

17 Smith, op. cit., p. 47- 

18 “Being pioneers in the field of reconstructing our history we have a won- 
derful opportunity.” Presidential Address, I. H. Qureshi, Pakistan History 


Conference, 1954. 
19 Amir Ali, The Spirit of Islam (London, 1946), p. 292. 
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ple will never agree in error”; and at the same time eliminate 
the working of the contrary tradition: “Disagreement among 
my people is a blessing.” The persons whose opinions are con- 
stitutive of an ijma‘ are variously the Companions of the 
Prophet, all the jurists of a particular age, all the jurists of a 
particular school of law, or the four schools of law collectively 
taken. Taqlid may be applied only to the ijtihad of the decisions 
of the founder of a school, and these decisions are binding only 
upon that school. An ijma* if universal settles a question of law 
for all schools, and restricts the exercise of ijtihād on the ques- 
tion so settled. The restriction of ijma‘ to that of the Com- 
panions of the Prophet, and thereby reducing the number of 
questions so settled, was actually a device to permit the ijtihad 
of reforming ‘ulama’.™* For the modernists the problem was to 
abrogate previous ijma‘ and yet permit the same process of fixa- 
tion to function in the modern age. This was done by applying 
the notion of the need to adapt Islamic practice to changing 
times. It was consequently held that an ijma‘ could be abro- 
gated by a later one, which then becomes valid in terms of its 
own time and place. Ijma‘ was similarly considered to be the 
product of the views of all Muslims and not merely those with 
special legal qualifications.” 

This is in broad outline the new legal theory that the mod- 
ernists brought forward. No part of this theory is really new 
or revolutionary. What was new was the spirit in which it was 
intended that Islam be reinterpreted. In point of fact, little in 
the way of concrete reinterpretation was offered; the important 
point was that there should be no restriction upon the mani- 
festation of the true spirit of Islam in the modern age. 

The individualism of ijtihad was to be used as the Islamic 


33 Sir Muhammad Iqbal, The Reconstruction of Religious Thought in Islam 
(London, 1934), p. 144- 
34 Ibid., p. 165. 
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rite, and politically into alienating the British guarantors of 
their political rights. 

On the Muslim side, the categories and tendencies were 
basically the same, but modified in their development by the 
different position of the Muslims at the time of the British 
conquest and later by their numerical inferiority to the Hindus 
and, as will be discussed below, the apparent relentlessness of 
the democratic advance of India. The dominant feature for 
the superficial observer remains that the Hindus were copied 
by the Muslims. 

The orthodox revival of Islam met no organized resistance 
until the time of the Aligarh movement. Originally it was 
related to the Mughal political breakdown after Aurangzeb, 
and after the British conquest it received added strength from 
a mutation of the original Arabian Wahhabi movement. In 
India, this movement, identified by the same name, is better 
understood in relation to the orthodox revival and the decline 
of Muslim political power rather than as a genuine funda- 
mentalist movement.” One of the outstanding features of this 
Indian Wahhabi movement was its emphasis on jihad." 

The “positive” response of the Muslims was delayed until 
after the Mutiny of 1857 and the end of nominal Muslim rule 
in India. Sir Saiyid Ahmad set out to reconcile Muslim and 
Briton, and although he was partly successful he became the 
target of orthodox attack. Out of his loyalist Aligarh move- 
ment there developed a more radical tendency which sought 
the political rights of Muslims, and began to assert the superi- 
ority of Muslim culture. The historical bases for these assertions 
were found in the early history of Islam, whereas the Mughal 
period in India, already appropriated by the Hindus, was 


69 Gandhi, Young India, 1924-1926 (New York, 1927), p. 23. 

7 Muhammad Abd-al-Bari (Ph.D. dissertation, Oxford, 1954); a comparison 
of the two Wahhabi movements. 

TW, W. Hunter, The Indian Musalmans (Calcutta, 1945), p. 6, et passim. 
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them to the radical conclusion that the constitutional order 
of their future government should be that of unlimited democ- 
racy. This conception of a single people with a single will and 
a single interest was reluctantly modified only to take account 
of the pattern of provincial autonomy fostered under British 
rule. This single concession of the Indian National Congress 
to the constitutional limitation of democracy might satisfy the 
Muslim majority provinces that afterward comprised Pakistan, 
but it could not dispel the apprehensions of the major part of 
the Muslim middle class which was resident in the Hindu 
majority provinces of central India and Bombay. This im- 
portant segment of the Muslim middle class, which dominated 
the Muslim League, required some constitutional recognition 
of the special character of the Muslim community. Such recog- 
nition required, on the theoretical level, some derogation from 
either the principle of democracy or from the comprehensive 
claims of Indian nationalism. Democracy was not to be denied; 
the denial of the nationalist doctrine of the Congress could 
result in effective minority guarantees only if accepted by the 
Hindu majority. 

Although the fear of Hindu domination developed as gradu- 
ally as did the Indianization of the government, it had long 
before been expressed by Sir Saiyid Ahmad in 1883.” The dual 
ideal of democratic nationalism had been well implanted in 
the Indian middle-class mind in the early twentieth century 
through the British educational system. The Congress insisted 
that the Indian nation was defined by the territorial extent 
of British paramountcy, and it only reluctantly and for a short 
period agreed to electoral guarantees for Muslims.” Gandhi, 
Nehru, and a host of other Congress leaders resisted the legal- 


97 Coupland, op. cit., Appendix II, pp. 154 f. 
98 Sitaramayya, op. cit., p. 529. 
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defining its goals. The Shari'a says nothing about Muslim 
minorities or majorities. All that might be argued is that the 
resolution is not un-Islamic, and that would not hold for all 
Muslim viewpoints unless it is conceded that it is not nationalist 
either." At any rate, the resolution, as has been shown, can be 
perfectly well explained without reference to Islam, though not 
without reference to Muslims.’”° 

As the key phrase of the resolution shows, the first official 
acceptance of the Pakistan idea by the Muslim League was an 
outgrowth of its earlier policy. It was a logical development of 
the negative character of contractually limited democracy; for 
constitutional guarantees can only be counted upon to safe- 
guard and not to promote the interests of minorities. In fact 
the word “nation” nowhere appears in the resolution, and 
despite the reference to “Independent States” it is the autono- 
mous Muslim majority provinces that are to be sovereign. The 
whole of the constitutional development of India under Britain 
is not denied. The right of secession is rather insisted upon as 
the next step in that development. However confused this 
statement may be, it was sufficient to give a tangible goal and 
a political rationale to the myriad of aggressively self-differen- 
tiating organizations and clubs of Muslims which had arisen 
over the preceding fifteen years in India. 

Within a very short time the term “Muslim India” was 
largely dropped for “Muslim nation.” For the logic of consti- 


105 Abu-l-Ala Maududi, Nationalism and India (Pathankot, 1947), p. 25: 
“These satanic principles [of nationalism] have stood as formidable obstacles 
and powerful adversaries against the moral and spiritual teachings embodied 
in the heavenly books and against the law of God.” 

106 It is true that traditional Islam is rather flexible on the question of 
the form of government, but fundamentalist Islam is not. Even in traditional 
Islam one ought not assume an indifference toward means as contrasted with 
ends, To seek the lesser of two evils is not necessarily to compromise all 
principle. In any case, the ‘ulama’ have consistently attempted to Islamize 
governmental practice. 
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damentalists no longer. The traditionally oriented alone shall 
retain the title “fundamentalists,” and the smallest group of all 
shall be called the modernists. 

The religious outlook of the old line Leaguers has been aptly 
described by Smith as ending with communalism.’” After the 
establishment of Pakistan, secularism, in a political sense at 
least, best describes their point of view. 

The fundamentalists opposed the Pakistan movement, and 
still oppose nationalism as a form of polytheism. They were in- 
effective only in their opposition to Pakistan, though their views 
on many other issues have had a great deal of influence on the 
Muslims of India. Their aggressive support of all things Islamic 
merely strengthened the mass of romantics in their support of 
the League before partition; but since then they have been a 
thorn in the side of a predominantly Westernized, if not secular, 
government. They are extremely important in themselves, but 
the more so for compelling the modernists to make their views 
more explicit. 

As might be expected, the modernist theory is legislative, 
legalistic, nationalist, and democratic. It is based upon Iqbal’s 
idea of the limitation of ijtihad by time and place, the renew- 
ability of ijma‘, and his suggestion that ijma‘ be institutionalized 
in a legislative assembly.™® All the Islamic legal heritage is not to 
be done away with. On the contrary, for no Islamic legislature 
may be permitted to agree on legislation that is contrary to the 
Qur'an and the traditions reporting what the Prophet said or 
did."" Of course, the Islamic parliament would have the con- 
stitutional power to interpret the “principles” contained in 
these sources. By this theory ijma‘ ceases to be a “source” of law 
and becomes a dynamic process for discovering the law. Logi- 


115 Smith, Modern Islam in India, p. 182. 

116 Iqbal, op. cit., p. 165. 

1171, H. Qureshi, The Future Development of Islamic Polity, Pakistan 
Literature Series no. 8 (Lahore, 1946), esp. p. 15. 
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One of the reasons that makes it difficult to ascribe distinct 
economic, or (initially) political, motives to the fundamentalists 
as opposed to the romantics arises from the general impression 
that they have merely carried romanticism to its logical con- 
clusion. Logic is important in this instance not merely because it 
is a central element of Islamic legal theory, but also because of 
the manifest illogic of the romantic approach. To illustrate this 
point reference need only be made to the difficulty in recon- 
ciling various of the writings of Sir Muhammad Iqbal, who is 
now the prophet of romanticism, now of ijmā‘ modernism, and 
now of fundamentalism.” The key to the appeal of fundamen- 
talism lies in this logic, to which students of law, Islamic and 
Western, and students of nonpractical “Western” science are 
both partial. 

The logic of the fundamentalist argument, however, does not 
immediately come into play; for it follows two preliminary ele- 
ments. The first of these is the general romantic argument that 
Islam is a complete, an all-embracing or perfect, religion. It is a 
natural religion, in the sense that the laws of God order all 
nature. Following Islamic precepts leads to happiness in this 
world as well as the next. The second element is the actual cita- 
tion of various of these precepts from the Qur’an and Sunnah. 
It must strike the reader that here there is an attempt to recon- 
cile the modern and traditional points of view—though not 
necessarily “modernists” and “traditionalists” themselves. Ijmā‘ 
modernists and the traditionalists (the ‘ulama’) have already 
solidified their ideas, but not so the general run of romantics. 
It should be clear, however, that romanticism itself provides a 
fertile field in which fundamentalism can work. The most effec- 
tive means by which fundamentalism is superimposed on ro- 
manticism is the very traditionalist notion that decisions as to 


2 See W. C. Smith, Modern Islam in India (2d ed.; London, 1946), chaps. 
3 and 4. 
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be covered by yet newer and more insidious corruptions. The 
assumption is not that new laws are needed but that the original 
laws should be enforced. The need for ijtihad is therefore lim- 
ited, and it is to be exercised only by highly qualified persons. 
Such persons are certainly not those who have been seduced 
by Western culture, nor by definition can they be the ‘ulama’. 

By and large the only significant doctrinal difference between 
the fundamentalists and the ‘ulama’ is in regard to legal theory. 
Boiling down all this to its essential substance, we may conclude 
that fundamentalists and ‘ulama’ are actually defending the 
same laws by different arguments, the fundamentalists specifi- 
cally by a more extensive use of reason. There are other frictions 
between these two groups. Particularly after the fundamentalist 
organization, the Jamia‘at-i-Islami, was founded by Maulana 
Abu-l-Ala Maududi, these frictions seemed to be based on per- 
sonal differences. The resultant lack of coöperation, however, 
arises from the most substantial disagreement of all, that is 
Maududi’s denial of the ‘ulama’ ’s view of themselves. In deny- 
ing taqlid and ijma‘, and in blaming the ‘ulama’ for the cor- 
ruption of Islam, Maududi denies at once the ability, and valid- 
ity of the function, of the religious institution in maintaining 
and personifying the historical continuity, the unity, and the 
divine guidance of the Muslim community. Rather than being 
the essential Islamic social and religious institution, the ‘ulama’ 
do not even exist except as a problem for the Jama‘at-i-Islami. 


THE JAMA‘AT-I-ISLAMI 
The Jama‘at-i-Islami is the only significant fundamentalist 
organization in Pakistan, and its chief, Maulana Maududi, is 
its principal thinker and spokesman. Our present concern with 
this organization arises not merely from the interesting point of 
view which it presents, nor even from the considerable intel- 
lectual influence that it wields, but rather from the central part 
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the Office Secretary of the Muslim League, Maulana Zafar 
Ahmad Ansari, was deputed to win Maududi’s endorsement 
for the Muslim League program. Ansari was not successful with 
Maududi, though a close friendship grew up between the two. 
The fact that Maududi was felt to be useful to the Muslim 
League, whereas the leaders of the Ahrar and the Khaksars, 
for example, were not, indicates to what extent the Jama‘at was 
considered a religious rather than a political organization. An- 
sari was the same man who was entrusted at the same time with 
organizing the Jami‘at-al-Ulama’itslim in support of the 
League. 

It must be stressed that by 1945 Maududi and a great many 
League propagandists were generally agreed on the desirability 
of an Islamic state. Some even said, as did Maududi, that an 
Islamic state is one governed by the Shari‘a."* Maududi’s in- 
sistence upon the sovereignty of God merely took the principle 
one step back, and was an outgrowth of his attempt at syllogis- 
tic theology. The real difference between Maududi and the 
League was over the question of whether the leadership of the 
League and its mass organization was suitable for carrying 
out the Islamic revolution that would bring a truly Islamic state 
into being. 

The fact that Maududi denied that the League was capable of 
building an Islamic state by the methods it chose did not mean 
that he would take no cognizance of partition. In April, 1947, 
when the partition of India was imminent, Maududi, speaking 
at Madras, said that the Jama‘at would have to be split into an 
Indian and a Pakistani organization, each working within the 
political framework and under the peculiar circumstances pre- 
sented by a democratic state with a Muslim minority and one 
with a Muslim majority.” After partition this, in fact, became 


54 E.g., Qureshi, op. cit, p. 8. 
55 Interview. 
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government offered them religious honor and made them reli- 
gious promises, while exhorting the residents of West Pakistan 
to act as good Muslims. Refugees were called Muhajirin, and 
thus associated with the first Muslims who followed Muham- 
mad to Medina. They were told by the Prime Minister, by the 
Foreign Minister, by the Minister of Refugees, by the Minister 
of Finance, and by the Minister of Communication in public 
halls, in government buildings, in public parks, and in the 
mosques that Pakistan would be, or was, an Islamic state, that 
its constitution would be based on the Qur’an, that economic 
equality, tolerance, and social justice would reign in Pakistan, 
or that Pakistan would be the laboratory of Islamic principles.” 
No wonder, then, that the refugees felt that theirs was a cen- 
tral problem of the Islamic state, and that the solution could 
somehow be achieved through the Qur'an. Since their claims 
were somehow based on religion, they soon found religious 
leaders. On January 2, 1948, when the number of refugees filter- 
ing down from the Punjab to Karachi had become substantial, 
the Sindh Central Committee of Refugees was formed, Maulana 
Abd al-Hamid Badauni was elected its president, the same 
Badauni who later aided in founding the Jami‘at-al-Ulama’-i- 
Pakistan. Two days later a rival Sindh refugee committee was 
formed with Maulana Usmani at its head.** Maududi, too, had 
worked among the refugees and knew the depths of their misery 
and the elevation of their hopes. 

It was not only the refugees who contrasted a wretched pres- 
ent with a glorious future. One might say that most of the ordi- 
nary people who supported the League expressed thereby a mild 
hope for a millennial solution to their problems. The leaders of 
the Muslim League hoped for much too, but whether through 
the operation of Islamic law is questionable. Many persons 


61 Dawn, Jan. 1, 3, 11, 14, 15, 24, 1948. 
62 Dawn, Jan. 5, 1948. 
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that goal, he answered. Clearly the small band of Islamic revo- 
lutionaries had no longer the major responsibility for propagat- 
ing the true Islam; this task was to be shifted to the Muslim 
League government! In order to achieve this goal, Maududi 
insisted that the goal had to be expressly declared. The Con- 
stituent Assembly must make the following unequivocal dec- 
laration: 


i) that we Pakistanis believe in the supreme sovereignty of 
God and that the State will administer the country as His 
agent; 

ii) that the basic law of the land is the Shari‘ah which has 
come to us through our Prophet Muhammad (peace be 
on him); 

iii) that all such existing laws as are in conflict with the 
Shari’ah will be gradually repealed and no such law as 
may be in conflict with the Shari‘ah shall be framed in the 
future; 

iv) that the State, in exercising its powers, shall have no au- 
thority to transgress the limits imposed by Islam." 


It should be noted that the declaration would not have the 
force of law, it would merely be a statement of intentions.” 
It should similarly be noted that nothing specific is said about 
enacting the Shari‘a as the law of the land, only the repeal of 
conflicting law is desired. In a later passage, however, Maududi 
says the development of an Islamic state from this basis will 
take but ten years, “and as this change comes about gradually, 
the previous laws can be amended or repealed and Islamic 
laws substituted for them.” ™® The Shari‘a itself is taken as 
known and undebateable. 

The effect of such a declaration on the electorate would be 


T4 Ibid., pp. 38-30. 
T5 Ibid., p. 32. 
78 Ibid, p. 40. 
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“full freedom” of the amir, the same rights are granted to 
the council in Clause 4o and Clause 41, except for the right of 
“interpretation.” Maududi was none too clear on this point in 
his Law College talks but it would seem that he was at the 
time willing to permit the council greater legislative powers 
than in his previous lectures and writings. The elimination of 
the power of interpretation seems to be a reconciliatory device 
of the compiler, in order to cover Maududi’s previous state- 
ment that the amir shall not be bound by the advice of the 
council. The word “generally” appearing in Clause 35 and 
Clause 36 serves the same purpose. If in accordance with 
Clause 40, the amir interprets a passage in the Qur'an in a 
particular manner he can prevent “democratic legislation.” 
Ijtihad and deduction by analogy may be jointly exercised, 
but, according to Clause 36, the council would have to give 
way to the amir’s opinion. 

Most important of all, though, is the provision whereby the 
indirect authority for the decision as to what is Shar‘i may be 
the electorate. This decision is to be made indirectly, for the 
people have only the right to choose between the view of the 
council and that of the amir. Besides there is no indication that 
the issue leading to a vote of confidence will be a question 
of Shari law; it may be simply based upon the un-Islamic 
behavior of the amir. Clause 37 actually provides the method 
by which the deposition of the amir may be accomplished, but 
the incumbent amir, whether newly elected or not, retains the 
right to decide what is or is not Shar‘i. It will be noted that 
both Asad’s and Maududi’s constitutions give no authority to 
the ‘ulama’ whatsoever. 

While Siddigi was thus laboring to compile and reconcile 
Maududi’s statements, the Amir of the Jama‘at was busy else- 
where. From March until May Maududi toured West Pakistan 
and spoke to large crowds on the question of an Islamic con- 
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interaction between the secularists and the religionists is not 
such as to encourage the former to make concessions nor the 
latter to elaborate their views in a practical manner. 

Another problem of considerable difficulty centers upon the 
identification of really significant ideological patterns. This 
problem is apparent to anyone who has even cursorily ex- 
amined the great variety of books and pamphlets and articles 
on Islam which briefly circulate in the Middle East and then 
are lost from view. Textual analysis of these writings may reveal 
the existence of a number of neat ideological categories, but 
one rarely finds organizations based upon the distinctive aspects 
of these writings, and one often finds the authors themselves 
coéperating with organizations having divergent goals or views. 

A breakdown of contemporary ideological tendencies into a 
number of categories must be justified, and here our justifi- 
cation is neither simplification nor logical consistency but 
rather the concentration of political influence behind each tend- 
ency. Political events in Pakistan confirm which were the views 
most seriously held and which were the core ideas of each 
tendency. The ideological positions described in the first part 
are therefore to be substantiated by reference to the political 
interaction of the groups related to each. Our assumption that 
these tendencies are not unique to Pakistan is based on the fact 
that the tradition of the ‘ulama’ of Islam is everywhere the 
same, though Islamic practices may vary geographically. Con- 
sequently, when other groups come to grips with Islamic tra- 
dition, they will tend to come up with the same answers. 

The practical political substantiation of these views in Paki- 
stan is the result of the special conditions prevailing in that 
country. However, it will be found that the political circum- 
stances and nonreligious controversies which permitted the 
practical development of Islamic political thought in Pakistan 
are themselves unrelated to these theories. This lack of relation- 
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A The Objectives 
Resolution 


THE POLITICAL CONTEXT 


A casual examination of the public statements of 
Pakistan’s leaders will at once apprise the reader of the five 
issues that dominated the political field in the first year of 
Pakistan’s existence. In order of importance these were the war 
in Kashmir, the refugee problem, “provincialism,” the status 
of the Hindu minority, and the Islamic character of the state. 
The question of Kashmir’s accession to India or Pakistan 
dominated, and to a large extent determined, the nature of all 
relations between the two dominions. The refugee problem was 
similarly an international issue of great complexity involving 
immigration and citizenship laws, the transfer of funds, the 
disposition of evacuee property, the unification of families, the 
payment of compensation, the maintenance of law and order, 
and the provision of rehabilitation facilities on a huge scale. 
The status of the Hindu minority was related to the refugee 
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Paradoxically enough the Muslim League had itself fostered 
provincialism through its prepartition policy of demanding 
greater provincial autonomy and more Muslim majority prov- 
inces. Provincial autonomy in Muslim majority areas was 
merely a more extreme kind of minority safeguard, whereas 
additional Muslim majority provinces might have increased the 
federal representation of the community, had a responsible 
government for all of India come into being. The goal of 
Pakistan and secession changed these considerations, but it will 
be remembered that the demand for provincial sovereignty 
in the Lahore Resolution of 1940 had been the price of Punjabi 
and Bengali support. 

The tools with which the Governor-General, Muhammed Ali 
Jinnah, and the Prime Minister, Liagat Ali Khan, had to work 
to solve this problem were the Constituent Assembly of Pak- 
istan and the Muslim League. From the start, the Constituent 
Assembly was recognized as inadequately representative, and 
preparations were made to change its structure at an carly date.* 
Still, there were limits to such alterations under the Indian 
Independence Act, and the solution sought through the new 
constitution was prejudiced by the Assembly's composition. 
The Muslim League, which might have been the really effec- 
tive instrument of political control and direction, was strangely 
transformed into an entrenchment of the discontented, the 
ambitious, and the greedy. 


THE CONSTITUENT ASSEMBLY 
It is not unoften that the best laid constitutional plans of men 
gang agley; but, unless politics is to be classed as a mystic 
science it must be agreed that institutions planned for one 
situation will be unsuitable for another. The Constituent As- 
sembly of Pakistan came into being as the result of the un- 
4 C.A.P. Debates, Vol. Il, no. 1 (Feb. 24, 1948), p- 11- 
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dominant feature of parliamentary politics. It is, however, true 
that rarely if ever did all the members attend any particular 
session nor were all the seats filled at any one time. Bengal was 
also not without its dissidents, and the number of these grew 
to as many as three or four in an otherwise well-disciplined 
group. Some few might also prefer to follow Liaqat Ali Khan 
than their provincial leaders, though when the test of their 
loyalties came with the Interim Report of the Basic Principles 
Committee no more than three actually spoke up for the report 
in one way or another. The position of the East Bengal delega- 
tion was then one whereby it might allow the government and 
the faction of Liaqat Ali to put through any measure at all, 
or whereby, in codperation with the perennial Hindu opposi- 
tion from their own province, they might prevent any measure 
regardless of its origin from passing. The Bengal group did not 
take the initiative into its own hands. 

The key to understanding the working of the Assembly is 
to remember the function of the Muslim League Parliamentary 
Party, at the private meetings of which all questions were first 
thrashed out. Once the majority of the League members 
decided upon party policy every member was expected to re- 
spond to the party whip. Discipline was by and large good, but 
not for the reasons one might expect. The Indian Independence 
Act had not provided for the dissolution of the Constituent As- 
sembly until it had completed its task of writing the new 
constitution. It is true that the Federal Court of Pakistan 
recognized, in 1955, the limited right of the Governor-General 
to dissolve the Assembly, but the decision was admittedly more 
political than legal.” Even if we assume that a dissolution was 
possible at an earlier stage, we must remember that the indi- 


10 Federal Court of Pakistan, Report on the Special Reference Made by 
H. E. The Governor-General of Pakistan, p. 40; see also The Pakistan Times, 
March 4, 1955. 
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have of the probable policy of Jinnah on the all important 
representative formula for the federal parliament in the con- 
stitution. With this council formula accepted and with the 
Muslim League fully under the control of the cabinet, one 
might reason that it would be relatively easy to press the 
Constituent Assembly to accept a similar federal representative 
formula. However, the second premise was never fulfilled. 

The draft constitution of the League had been presented, 
first, to a subcommittee comprised of eleven prominent 
Leaguers who had been advised by Jinnah himself “on the 
vital necessity of seeing that provincialism in all its aspects is 
eradicated and made secondary to the national interests of Pak- 
istan.” ° The sessions of the subcommittee, as those of the 
council, were closed although press releases were published 
daily on their activities. The formula itself received very little 
attention in the press, nor is there any indication that the sub- 
committee recommended any changes. The lack of protest can 
be explained by the fact that there were only three Bengalis on 
the subcommittee, the council meeting was held in Karachi 
(which effectively prevented many Bengali councilors from at- 
tending), and at the time the government of Bengal owed its ex- 
istence solely to its appointment by Jinnah. By contrast, a great 
deal of attention was given to the amendment regarding the 
eligibility of cabinet ministers. The amendment was rejected 
by the subcommittee, where there were six central or provincial 
cabinet ministers, but when moved from the floor it was passed 
by a large majority.” An explanation for this action may be 
found in the fact that the meeting was attended by a large 
number of refugee politicians who had fled to Karachi in the 
hope of finding jobs, homes, and political influence. 

With the passage of the amendment any hope that the gov- 


18 Dawn, Feb. 22, 1948. 
19 Interview. 
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concurrent federal and provincial jurisdiction over “certain 
offenses committed in connection with matters concerning the 
Central and Provincial governments.” ** Mr. Khuhro, the chief 
minister, was dismissed by the Governor of Sindh, acting under 
the direction of the Governor-General, and soon after a resolu- 
tion was passed by the Constituent Assembly directing the 
government of Pakistan to permanently establish the federal 
capital at Karachi and to take over the administration of the 
city." In pursuance of the Assembly’s resolution, the Governor- 
General established the federal capital in Karachi and ordered 
the central administration of the city under Section 290A of 
the Act of 1935.” 

A further amendment of the Government of India Act 
permitted the central government to direct the manner in 
which the executive authority of the provinces might be ex- 
ercised in an emergency whereby the economic life of a part 
of Pakistan was threatened by “any mass movement of popula- 
tion.” * The text of the new clause was general in its applica- 
tion, but there was no doubt that it was directed toward the 
situation in the Punjab. The government of Punjab was over- 
whelmed by the magnitude of the refugee influx from East 
Punjab after partition, and it called upon the central govern- 
ment for aid. Both the Prime Minister, Liaqat Ali Khan, and 
the Refugee Minister, Mr. Ghazanfar Ali Khan, proceeded to 
Lahore and attempted to ease the problem by negotiations with 
India.” The vexed question of the disposal of evacuee property 
arose between the two dominions and incidentally became one 
of the reasons or excuses for the falling out between the pro- 


28 Unrepealed Constitutional Legislation, VIith Schedule, p. 109. 

29 C.A.P., Motions Moved in and Adopted by, serial no. 17, p. 15. 

30 G.G.O. no. 15, Gazette of Pakistan (Extraordinary), July 23, 1948, p. 372. 

31 “The Government of India (2nd Amendment) Act 1948," Acts of the 
Constituent Assembly of Pakistan, serial no. 3, pp. 2, 3. 

82 C.4.P. Debates, Vol. III, no. 3, pp. 47, 52-53- 
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August 13 resolution, and both sides accepted these resolutions 
as a basis for settling the dispute. 

It was perhaps a foregone conclusion that a smashing success 
could not be achieved in Kashmir, for Pakistan’s task was to 
withdraw gracefully from its aggressive position until it were 
possible to ease itself into a plebiscite. Though a fleeting opti- 
mism did result from Liagat’s successful completion of this 
maneuver, it was still optimism and not gratification, There 
were of course many who would have preferred the continua- 
tion of hostilities in Kashmir and their chagrin balanced much 
of the optimism which the cease-fire engendered. Several 
senior officers, the Azad Kashmir irregulars, and many of the 
rank and file of the Pakistan forces were very disappoirited. 
Nor was it easy to change the thinking of the people who had 
been fed a diet of war propaganda for a year past. In particular, 
popular feeling had been whipped up by the cry that the 
struggle in Kashmir was a jihad.*® 

Not only was the jihad aspect of the Kashmir fighting used 
to induce greater public interest and support, but it also seems 
that it was hoped to direct into this profitable channel the 
vigorous efforts of certain zealots who were demanding that 
some kind of Islamic state be instituted at once. The cease-fire 
quite naturally permitted attention to be focused on these 
demands. 

The most outstanding of these campaigners was Syed Abu-l- 
Ala Maududi whose most outstanding early work, it will be 
remembered, was his al-Jihdd fi I-Islim. Perhaps it was by ac- 
cident, perhaps by inspiration as members of Jama‘at-i-Islimi 
claim, that Maududi came to be asked whether the fighting in 
Kashmir was a jihad or not; but his negative answer created 
a sensation. This was in May, 1948, when the Indian offensive 
forced Pakistani regulars into the line to save Muzaffarabad. 

39 Dawn, Feb. 28, 1948. 
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After describing the important part the ‘ulama’ had played in 
the achievement of Pakistan, he went on to accuse the Muslim 
League of now desiring to be rid of them. He reiterated that 
Pakistan was founded in order to become an Islamic state, and 
he cited numerous statements of Jinnah and Liaqat Ali Khan 
to that effect.* He pointed out that the Muslims everywhere 
were in danger and weaker than their enemies, so that only 
with the help of God could they survive and prosper. After 
listing nine basic principles of the Islamic state of Pakistan,** 
in which there is some reflection of Maududi’s views but greater 
stress on the respect for sect and school differences so dear to 
the ‘ulama’, he went on to answer objections to an Islamic 
constitution. The plea for prior preparation was rejected with 
characteristic realism: 


They want the Mullah to devote his attention to reforming the 
society while they are left free to spoil the society day in and 
day out. If the term “unsuitable environment” is interpreted 
to mean that the environment of those ruling over us is unsuit- 
able, then the Community will have to reconsider who should 
govern this country . . . it is also said that the Mullah *7 wants 
power ... I say when people aspire for power for worldly 
ends, what is the harm if the Mullah also aspires for power to 
set up a truly Islamic State. The Mullah does not want to rule, 
he only wants the rulers to be somewhat like the Mullah. . . 4$ 


He minimized the disagreements of the ‘ulama’ and flatly stated 
that they were united,” though he closed his remarks with a 
plea for unity.” Usmani then mentioned the various states 


44 Ibid., pp. 51 ff. 

48 bid., p. 26. 

46 Ibid., pp. 31, 32- 

47 Literally “guardian” but now a derogatory term for the ‘ulama’, 
48 Jbid., pp. 38, 39 (translation of Yusuf Quraishi). 

49 Ibid., p. 42. 

50 Ibid., p. 67. 
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To understand the compromise that found its way into the 
Objectives Resolution we must first of all keep in mind that 
neither the ‘ulama’ nor the politicians had yet attempted to put 
their conception of an Islamic state into legal or even literary 
form. The basic differences in outlook that have been explained 
above were not yet made explicit, and if the Jama‘at-i-Islimi 
had published a pamphlet containing collections of constitu- 
tional precepts by Maududi and Muhammed Asad these were 
as yet random stabs in an impenetrable darkness. 

The Objectives Resolution was not the constitution; it was 
merely a deposit on account, to be accepted as an indication of 
good faith. The ‘ulama’ desired to enshrine the principle of the 
supremacy of the Shari‘a, while the politicians, or most of them, 
found this principle acceptable so long as it was not clearly 
defined. 

In this resolution the word sovereignty may be taken in its 
supposedly technical sense as a term of political science. It was 
in this sense that the first paragraph of the resolution was at- 
tacked by Mr. B. K. Datta and Mr. S. C. Chattopadhyaya of the 
Congress Party in the Constituent Assembly.”* For these gentle- 
men the matter was simple; if sovereignty belongs to God it 
does not belong to the people, thus Pakistan would not be a 
democratic state. For those who are less ready to quibble, 
acknowledging the sovereignty of God was no more than a 
polite nod in the direction of the mosque, harmless at worst and 
beneficial if it appeased the “mullahs”; “in this sense however, 
it is patent that the entire universe is a theocracy, for is there 
any corner in the entire creation where His authority does not 
exist?” " Mr. I. H. Qureshi explained: “The resolution says that 
our polity shouldbe based upon God-consciousnes,” *® Sardar 

58 C.A.P. Debates, Vol. V, no. 2 (March 8, 1949), p. 13; Ibid., Vol. V, 
no. 5 (March 12, 1949), p. 89. 


57 Ibid., Vol. V, no. 1 (March 7, 1949), p. 3- 
58 bid., Vol. V, no. 3 (March 9, 1949), p. 39- 
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debates, for no Muslim member attempted to bring the various 
parts of the resolution into accord. All the Muslim members 
accepted the qualification of democracy, though they did seem 
to feel that it would be in reality what we all mean by democ- 
racy. The Hindu members were naturally very much alarmed 
by what they considered (charitably?) to be the esoteric mean- 
ing of the words “as enunciated by Islam.” 

Liagat Ali Khan explained that “democracy in the Islamic 
sense” was distinguished from both the democracy of the West 
and the democracy of the Soviet Union; it was in fact more 
democratic than both. Dr. Qureshi explained to the troubled 
Hindus that the principles of Islam do not conflict with those 
of the United Nations Charter on Fundamental Rights, “only 
in Islam the meaning is richer and it is fuller.” °° Sardar 
Nishtar thought it better to avoid the much abused word 
democratic, “call a rose by any name and it will smell sweet.” ®7 
Sir Muhammad Zafrullah Khan pointed out that “the essence 
of democracy is that political authority should be exercised 
through the representatives freely chosen by the people... . 
This is provided for clearly in the Resolution.” * Dr. Mahmud 
Hussain also found that the resolution contained the “essence 
of modern democracy”; but he also explained that the word 
state “merely means the people” and the advantage in using 
that term was that it was something definite “whereas people is 
merely a sociological concept.” ® 

The ‘ulama’, represented by Maulana Usmani and Dr. O. H. 
Malik, were of a somewhat different opinion. They do not 
mention state sovereignty, for that seems to have been extorted 
from the ‘ulama’ to balance the sovereignty of God. Usmani 

65 Jbid., Vol. V, no. 1 (March 7, 1949), p. 3- 

68 bid., Vol. V, no. 3 (March 9, 1949), p. 42- 

8T Ibid., Vol. V, no. 4 (March 10, 1949), p. 58. 


88 Ibid., Vol. V, no. 5 (March 12, 1949), p. 68. 
88 Ibid., Vol. V, no. 5 (March 12, 1949), p. 86. 
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conscience would not be any advance over the inherited situa- 
tion. “The word ‘enable’ . . . has got a special meaning,” said 
Sardar Nishtar.”* Liaqat explained that “the state will create 
such conditions as are conducive to the building up of a truly 
Islamic society, which means that the State will have to play 
a positive part in this effort.” ” Liaqat went on to mention that 
divergence of opinion existed within Islam and that it was 
hoped that the continuation of such diversity would be a source 
of strength to Pakistan. 

Sir Muhammad Zafrullah Khan, though not associated with 
the ‘ulama’, was more explicit. He indicated that the Islamic 
laws of zakat, inheritance, prohibition of usury, and prohibition 
of drinking and gambling would be enforced." Such state- 
ments did not save him from general condemnation as a 
heretic two years later for his outspoken profession of Ahmad- 
ism. Neither Maulana Usmani nor Dr. O. H. Malik referred 
directly to the “enabling clause,” but Usmani did refer to the 
key verse of the Qur’an: “According to the Holy Qur’n the 
real aim of the Islamic State is to exhort all within its sphere of 
authority to do good and shun evil.” "° 

As it stands, the “enabling clause” would certainly give to 
the government more authority in religious matters than is 
usual in Western or Westernized states. As far as can be judged 
by their statements, the ‘ulama’ and the politicians did not dis- 
agree in their understanding of this clause, but some doubt 
must remain in our minds. The ‘ulama’ and the politicians, 
though in full agreement concerning the merits of Islam, do not 
all agree on what is essential and what is not. So long as these 
details were not spelled out, agreement was not difficult, though 


76 C.A.P. Debates, Vol. V, no. 4 (March 10, 1949), p. 60. 
77 Ibid., Vol. V, no. 1 (March 7, 1949), p. 4- 

18 Ibid., Vol. V, no. 5 (March 12, 1949), p. 67. 

79 Ibid., Vol. V, no. 3 (March 9, 1949), p. 45- 


www. a: 3 «blogspot.com 
You have either reached a page that is unavailable for viewing or reached your viewing limit for this 


book. 


www. a: 3 «blogspot.com 
You have either reached a page that is unavailable for viewing or reached your viewing limit for this 


book. 


www. a: 3 «blogspot.com 
You have either reached a page that is unavailable for viewing or reached your viewing limit for this 


book. 


www.urdukutabkhanapk .blogspot .com 


156 Substantiation 


it was decided not to appoint the (ad hoc) Sub-Committee (on 
aims and objects) but, instead, to set up a Board of experts con- 
sisting of reputed Scholars well versed in Ta‘limat-i-Islamia to 
advise on matters arising out of the Objectives Resolution and 
on such other matters as may be referred to them by the various 
Sub-Committees.” * 

The appointment of a “Board of experts” was precisely what 
Usmani had demanded of the Constituent Assembly in his 
address to the Conference of East Pakistan ‘ulama’, just prior 
to the passage of the Objectives Resolution. It is not surprising 
that this decision should have been preceded by a disagree- 
ment, nor should it be thought that the decision was in fact 
a capitulation on the part of the modernists and secularists. 
In the first place, the powers of the board were limited to 
advising, and then only on such matters as might be referred 
to it. As for matters arising out of the Objectives Resolution we 
have evidence of at least one concrete example of such a matter 
not being so referred: a special subcommittee was appointed 
to deal with the problem of implementing the “enabling 
clause.” ? 

Opinion on the nature of an Islamic state varying as it does, 
membership of the Board of Ta‘limat-i-Islamia was a crucial 
issue. Consequently, the committee appointed to select those 
members and arrange their terms of employment was com- 
posed of the Prime Minister, the President of the Constituent 
Assembly, the Governor of East Bengal, the Governor of the 
Punjab, the Minister of Finance, Maulana Shabbir Ahmad 
Usmani, and a prominent Shi‘ite® 


1 Minutes of the Meetings of the Basic Principles Committee, April 14, 1949, 
p. 4 (hereafter cited as BPC Minutes). 

2 Report of the Sub-Committee on Federal and Provincial Constitutions and 
Distribution of Powers, 1950 (hereafter cited as Report on Constitutions), 
Document no. F45-x-150-Legis., p. 75- 

3 BPC Minutes, April 15, 1949, p. 5- 
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The first section of the board’s recommendations related to 
the Head of the State, the second related to the executive in 
general, and the third to the legislature. Yet a fourth section 
was presented to the Sub-Committee on Constitutions and 
Powers during and after its July meetings, but these were in 
the form of rebutting the objections of the parent subcommit- 
tee.™™ The form in which these “Views” of the board were 
expressed, the dates on which these “Views” were presented, 
and their content as well, show that they were not thought 
through as a rational whole. Each problem was approached 
separately, and, wherever explicit provisions of the Shari‘a were 
found applicable, they were solved accordingly. The difficulty, 
however, did not lie with rationalizing the provisions of the 
Shari‘a so much as providing a workable institutional system 
in terms of the spirit of the Shari‘a where there was no letter. 
It was at this point of fixing the institutions of Islamic govern- 
ment that traditionalists, fundamentalists, and modernists, ali 
except the secularists and those ijma‘ modernists who were to 
become their apologists, became undifferentiated romantics. 
They became romantics in the sense of reading back institutions 
which are the product of their own imagination into the ob- 
scure period of the “Rightly-Guided Caliphs.” Despite the 
romantic aspect of the “Views” of the board, the essential prin- 
ciple of the supremacy of the Shari‘a was not lost from view; 
but the fault of the “Views” lies in the fact that the word “de- 
spite” can be used, for the proposed institutional framework 
has no relation to this essential aspect of Islamic government. 
Some of the board’s difficulties may be ascribed to the fact that 
the recommendations of the Sub-Committee on Constitutions 

11 The third and fourth sections of the board’s “Views” were separately 
mimeographed and numbered pp. 1-10, “Constitution and powers and func- 
tions of the legislature” (hereafter “Legislature”), and pp. 1-13, “For the 


consideration of the Main Principles Committee” (Part Four hereafter), and 
pp. 1-3 (hereafter Final Section). See Appendix B. 
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possible danger from any quarter, and protect the general well- 
being and prosperity of the masses.”* 

It was not only in their statements on the qualifications for 
the caliphate and the duties of the caliph that the members of 
the board indicated their adherence to traditional forms. They 
preferred that the Head of the State be elected for life, where- 
upon he should take an oath containing 5 clauses, 11 sub- 
clauses, and 302 words.”* The oath was to be made before the 
federal legislature, the members of which would immediately 
thereafter swear allegiance individually to the Head of the 
State provided that he did not contravene the Shari‘a, nor the 
terms of his oath of office. The implication that these two 
might not coincide is probably owing to a logical oversight. 
Similar individual oaths of allegiance to the Head of the State 
(not the state itself) were desired of the members of the 
provincial legislatures, district boards, and city councils; a 
similar procedure was suggested for the various government 
departments and the military.” There could be no better proof 
of the fact that they felt that the ideal Islamic state was neither 
more nor less than what is presented in Sunni legal works of 
the Abbasid period. They equated the Islamic state with the 
caliph. 


THE PEOPLE OF “LOOSING AND BINDING” 


Happily, the traditional Sunni theory provided for a kind of 
selection of the caliph whenever the incumbent did not desig- 
nate his own successor.** This provision could be and was 
adapted to our modern notion of election. The Head of the 
State would be elected not by the people, but by their learned 

21 Ibid. 

22 Thid., pp. 61, 70, 71- 

28 Tbid., p. 71. 

24 Selection in the sense of choosing among those few who are properly 
qualified. 
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council." This is in keeping with fundamentalist theory.” 
The task of the people of “loosing and binding” in al-Baqillani 
is not legislation, but determining what is already law. This 
function the ‘ulama’ wished to reserve to themselves. A certain 
inconsistency arises from the fact that the board did not also 
insist on the sole right to appoint the caliph—or give up the 
right to interpret the Shari‘a to a representative assembly in 
which the principle of ijma‘ was institutionalized. 

The board, then, divided these two powers that al-Ghazali 
joined in the ‘ulama’ and provided for the discretionary re- 
moval of the Head of the State: 


If his conduct of the government business generally and the 
measures adopted by him are considered to be detrimental to 
the best interests of the country of Millat and the members 
voting for his removal declare it on oath that in their well 
considered opinion the continuance of the reins of government 
in his hand is likely to prove a grave menace to the State or 
to the ideology which it stands for.5* 


Though discretionary removal was certainly to be a political 
act it was, particularly by the requirement of an oath, made as 
much like a judicial act as possible. However it may be, the 
parliament was required to remove the Head of the State if he 
should become unqualified; but they were not empowered to 
ascertain the judicial fact of disqualification, The parliament 
was not empowered to decide whether the Head of the State 
“promulgates and insists upon the execution of orders which 
militate against the Shariat or compel or positively help people 
to indulge in the sinful acts.” * 


3 Ibid., pp. 66-67. 

32 Maududi went on, however, to give the caliph, or amir, the right to 
interpret the texts upon which the Shari'a was based. 

33 “Views,” p. 64. 

84 Ibid., p. 63. 
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limitations on legislation. Whatever might not be expressly 
provided in the Shari‘a, or was not the subject of a consensus 
of opinion “of those who are well versed in the Qur’an and 
Sunnah,” would be a proper subject of the legislative preroga- 
tive of the Head of the State.** The Head of the State was 
empowered to pass laws in this permitted category in con- 
sultation with his legislative council. 

The legislative council was not the same representative body 
that had been empowered to elect the Head of the State. The 
nature of the duties of each group was different, too, for the 
election of the Head of the State or the supervision of his 
activities (the corollary of the right to remove him) was a 
Shar‘i duty, whereas legislation itself was limited by the 
Shari‘a, but outside of it. The legislative council was therefore 
part of the executive, and presumably it would concentrate 
its efforts upon purely “administrative” law. But here again 
we find another functional and theoretical inconsistency. One 
of the major duties of the caliph is to enforce the laws of the 
Shari‘a. But since the Shari‘a is not now effective in Pakistan, 
it must be enacted. One might suppose that the constitution 
itself would provide for this, but as we have seen, the enabling 
resolution assumed that the people of Pakistan were not yet 
ready for this. Consequently the task of enforcing the Shari‘a 
was transmuted to the task of enacting the Shari‘a along with 
auxiliary legislation, but this was included among the tasks of 
the legislative council, although it was primarily empowered 
to deal with non-Shar‘i subjects. It is then possible to suggest 
that the legislative council had the power to determine what 
was Shar'‘i by enacting it, while the Committee of Experts could 
decide what was not Shar'‘i by vetoing it. The issue was further 
confused by the fact that the board failed to recommend a 
specific provision whereby disputes between the Head of the 

41 Ibid., p. 66. 
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matters coming under the Shari'a in respect of the amir’s 
right of ijtihad and textual interpretation, i.e., “Islamic legis- 
lation.” *° Where confidence was lost, the people were to de- 
cide the issue between the amir and his council.“ 

Maududi’s ideas were certainly more in keeping with the 
classical caliphate. He recognized the right of the amir to 
decide questions of Islamic law, though he made the amir 
responsible to the people as well as to God, but not responsible 
to the legislative council. The board would give the right of 
interpreting the Shari‘a to the Shari‘a committee, but they con- 
tinued to insist that all the powers of government rested with 
the equivalent of the caliph. The only basis upon which their 
insistence upon the resignation of the Head of the State is 
valid is when the Head of the State and all the councilors are 
competent and willing to make the Shari‘a the basis of the 
state. Their attempt to give the ‘ulama’ a final veto over all 
legislation could only be based upon the contrary assumption. 
Their stand on this question is fairly typical of the incon- 
sistency of the thinking of the board, and it is paralleled by 
their stubborn insistence upon the “presidential” as opposed to 
the “parliamentary” system. If, they asserted, a parliamentary 
system was to be instituted, then no non-Muslim could be 
elected to the legislature by reason of the transfer of the caliphal 
qualifications to that body.“ It is not mentioned whether such 
a system would preclude women as well, but the members of 
the board, in any case, insisted that a woman's place is in the 
home, and if women were to sit in the legislature only those 
over fifty years of age who observed purdah would qualify.*” 


46 Ibid., p. 26, Article 36. 

47 Ibid., p. 26, Article 37. 

48 “Views” (Final Section), p. 3- 
49 Ibid. (Legislature), p. 7. 
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